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the benefit has been conferred pursuant to a contract which has been avoided 
or which has failed because of one party's incapacity, the objection of 
intermeddling cannot be raised, since the benefit is requested. However, in 
such cases, strict principle would not limit the liability of the infant, for 
example, to necessaries, but would require reasonable compensation for all 
goods requested and beneficially disposed of by him, 13 and this result has 
been reached in one state," where the law's protection is conserved to the 
infant by a strict interpretation of the word benefit. This explanation is 
inapplicable, however, when the donee is a very young child, an adjudged 
lunatic, or the wife of a delinquent husband. Obviously in these instances 
the plaintiff comes within the definition of a volunteer, for the "necessity" 
of the person aided is not of itself sufficient compulsion to warrant the 
plaintiff's interference. It may be argued that the law has sustained the 
interference in cases of this kind because of its very high regard for human 
life and health, illustrated in the field of tort," where contributory negligence 
is not imputed to one who has been injured while attempting to save an 
imperilled human being; but, logically, interference would then be limited 
to instances in which the party aided was actually in extremis, whereas 
"necessaries" has always been a relative term based, in each case, upon the 
station and circumstances of the parties concerned." It is submitted, how- 
ever, that though loosely applied this is the real ground for the court's 
action. The reasoning in some of the early cases lends color to this view," 
which is further supported by the exemption of a child from liability for 
necessaries if he is already supplied, 18 and, in England, of a husband who 
has refused to support his wife if she has adequate means of her own," 
Moreover the law has, in certain instances, upon considerations of policy, 
deviated from strict principle, allowing recovery upon a promise implied 
against the husband for the burial expenses of his wife, 50 and against the 
executors of the decedent for the expenses of his interment.* 1 Clearly both 
consistency and simplicity would be conserved by the adoption of the quasi- 
contractual theory. 



Rights and Obligations of Party Wall Owners. — Though the term 
party wall is loosely used, 1 there is little warrant for confining its meaning 
to a wall built upon the boundary line of adjoining lands. 3 The essential 
consideration seems rather the right of the adjoining owner to anchor his 
beams in the wall;' and one built near the boundary though not upon it, 
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has under such circumstances, been held a party wall.' The rights of the 
parties are easily explained as a single ownership subject to an easement. 
And it seems immaterial that such ownership does not conform to the 
English rule of tenancy in common or the usual American rule of ownership 
in severalty subject to cross easements — rules which are merely prima facie, 
and rebuttable. The form of ownership must be considered, however, in 
determining the rights and liabilities of the parties. These may vary as to 
the use which may be made of a standing party wall. The principles of 
tenancy in common would allow any use by either party not amounting 
to an ouster of the other." Its fundamental purpose may be thwarted by 
partition. The underlying principle of the American view, on the other 
hand, is mutuality of benefit, preserved by the implication of cross ease- 
ments. One party may make the most beneficial use of the wall consistent 
with like rights in his neighbor.* Doubtless the same rule would apply to 
a party wall wholly upon one owner's land. It might well be argued, also, 
that the extent of the easement should depend upon its origin. Thus the 
rights of a party claiming by necessity or adverse user should be determined 
by the limits of necessity or the extent of the user. Apparently this result 
is favored in Massachusetts. 7 But, in general, the easement acquired is for 
all purposes to which an ordinary party wall may be put; and its origin the 
courts fail to consider.* Convenience clearly supports this position. 

The situation of the parties may vary also with regard to the right to 
rebuild a party wall once destroyed. Though the question has not been 
determined where the wall is owned in common, it is doubtful whether the 
presumption of ownership in common of the strip of land would continue 
beyond -the life of the wall." If not, the right to rebuild could scarcely exist. 
Three views of the extent of the easement under the American view are 
possible: first, an easement for the support of the particular building; sec- 
ond, an easement for the support of the half of the particular wall on the 
dominant estate; third, an easement for any party wall. The first view 
receives little support, though it has been held that a destruction of the 
building without a destruction of the wall puts an end to the easement." 
Under the third view, the easement would subsist despite the obliteration 
of the original wall. An analogy is found in the common law easement of 
ancient lights which continues until the owner of the dominant land shows 
an intention to abandon it." Only one case, however, gives any support 
at all to this view." Moreover the preservation of the easement after 
destruction is at variance with the desire of the law, for the benefit of 
prospective owners, to prevent the clogging of lands with unnecessary latent 
burdens." The second view is, therefore, adopted by the weight of aothor- 

*Rogers v. Sinsheimer (1873) 50 N. Y. 646; Maloney v. Dixon (1884) 65 la. 136. 
'Cubitt v. Porter (1828) 8 B. & C. 257. 

•Western Natl. Bk.'s Appeal (1883) 102 Penn. St. 171; Harber v. Evans (1890) 
101 Mo. 661; but see Norville v. Gill (1883) 159 Mass. 427. 
'McLaughlin v. Cecconi (1886) 141 Mass. 252. 

•Brown v. Werner (1874) 40 Md. 15; Heartt v. Kruger (1890) 121 N. Y. 386. 
»C£. Cubitt v. Porter, supra. 
"Hoffman v. Kuhn (1880) 57 Miss. 746. 
"Moore v. Rawson (1824) 3 B. & S. 332 (semble). 
"Cf. Campbell v. Mesier (N. Y. 1820) 4 Johns. Ch. 334. 
"Heartt v. Kruger, supra. 



76 COLUMBIA LAW REVIEW. 

ity, and the easement ceases if the wall is destroyed or becomes so ruinous 
as to be incapable of use." This theory is not strictly reconcilable with 
the right of an owner virtually to construct a new wall by modification 
and repair, but the inconsistency is too minute to be objectionable. Of 
course the parties might effectuate a different result by agreement. 

The liability for repairs where the parties are tenants in common is 
not clearly settled. It is properly established, though not without dissent," 
that one tenant can not be compelled at law or in equity, to pay for 
improvements or unnecessary repairs upon property owned in common. 10 A 
dictum in one English case expresses the opinion that contribution may be 
enforced if the repairs are absolutely necessary to prevent ruin." The sole 
basis for the dictum is the old writ de reparatione facienda. This writ, 
however, appears to have been customary only," and on principle, contribu- 
tion should be denied. 18 Under the American form of ownership, a party 
who has voluntarily placed a wall upon another's land, may not, of course, 
obtain contribution even though the other has made use of it, unless there 
is an agreement express or implied, to pay a part of the expense. 19 A 
fortiori, one owner may use without liability improvements or unnecessary 
repairs made by the other. 20 It is a simple case of benefits voluntarily con- 
ferred. The same questions arise in the case of necessary repairs. But 
the difference in degree has caused confusion. Clearly there is no duty 
at law from which to imply a quasi-contractual remedy. There is, however, 
an inclination to develop a remedy in equity on the theory of contribution, 
first applied in Campbell v. Mesier. 21 The theory is that, since the interest 
and the benefit are common, the burden should be. The basis of the 
equitable remedy of contribution is, however, that several people are obli- 
gated at law to do the same thing." But no duty to repair a party wall 
exists. 23 Furthermore, the supposed hardship disappears when it is realized 
that the party who repaired the wall did so for his own purposes. The 
benefit conferred was purely incidental. 

In a recent case, Hotvze v. Whitehead (Miss. 1908) 46 So. 401, a wall, 
wholly or partially destroyed by fire, was by one party rebuilt or repaired— it 
is not clear which. The other party upon user was held liable at law for 
contribution. Upon either assumption, however, in the absence of agree- 
ment, recovery seems contrary to any settled principle of law. Nor did 
the court attempt to justify its result by reference to the dubious theory of 
contribution in equity. 
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